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QUALIFYING REASONS FOR TAKING LEAVE


Birth of an employee’s child and in order to care for the child.



Placement of a child with an employee for adoption or foster care.



Employee is needed to care for an immediate family member who has a
“serious health condition.”



Employee is unable to perform the functions of his/her position because of the
employee’s own “serious health condition.”



Care for a “next of kin” who is a military service member suffering from a
“serious illness” received in the line of duty.



For a “qualifying exigency” related to an immediate family member’s call to
active duty in the military.
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DEFINITIONS


“Immediate family member” means a spouse, child, or parent.



“Spouse” does not include unmarried or domestic partners, but does include common
law spouses if recognized by the state.



A “child” must be under 18 years of age or incapable of self-care because of a mental or
physical disability. Included in “child” are children related to the parent biologically,
adopted, foster children, a stepchild, and a legal ward. Also included in the definition is a
child of a person standing in loco parentis. 29 U.S.C. § 2611(12).



“Parent” means a biological parent or an individual who stands, or stood, in loco parentis
to an employee when the employee was a child; does not include in-laws.



“Loco parentis” employees who have no biological or legal relationship with a child may
nonetheless stand in loco parentis to the child and be entitled to FMLA leave. The DOL’s
2010 Interpretation of “In Loco Parentis” states that “either day-to-day care or financial
support may establish an in loco parentis relationship where the employee intends to
assume the responsibilities of a parent with regard to a child. In all cases, whether an
employee stands in loco parentis to a child will depend on the particular facts.”

3

WHAT IS A “SERIOUS HEALTH CONDITION?”


Inpatient care.



Any period of incapacity of more than three calendar days that also involves:



Two or more treatments by a health care provider; or,
Treatment by a health care provider on one occasion that results in a regimen of continuing
treatment under the supervision of a health care provider.



Any period of incapacity due to pregnancy or for prenatal care.



A chronic serious health condition which involves all of the following:




Periodic visits for treatment to a health care provider;
Continue over an extended period of time; and,
May be periodic rather than a continuing incapacity.



Any period of incapacity which is permanent or long term and for which treatment may
not be effective (i.e. terminal stages of a disease, Alzheimer’s disease, etc.).



Absence for restorative surgery after an accident/injury or for a condition that would
likely result in an absence of more than three days at a later date without medical
intervention at the present time (i.e. chemotherapy for cancer, dialysis for kidney disease,
therapy, etc.).
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WHAT IS A “QUALIFYING EXIGENCY” UNDER
THE MILITARY LEAVE PROVISIONS?


A short notice deployment of seven days or less.



Attendance of military events sponsored by the military and/or Red Cross.



Arranging for child care and/or to attend non-routine school functions of the child of a covered military
family member.



Taking care of financial and/or legal affairs and matters for a covered military family member.



Up to 15 days to spend time with a covered military service member on rest and recoupment leave.



Attending non-health care provider counseling arising from active duty in the military.



Attending ceremonies incident to the return of a covered military family member for a period of 90 days
following military family member’s termination from active duty.



Parental care for a military member’s biological, adoptive, step or foster father or mother, or any other
individual who stood in loco parentis to the military member, when the parent requires active assistance or
supervision to provide daily self-care in three or more of the activities of daily living, as described in 29 C.F.R.
§ 825.126. Qualifying parental care may be taken to arrange for parent care, provide urgent or immediate
care, to admit or transfer a parent to a care facility, or attend meetings with staff at a care facility, all when the
covered active duty or call to covered active duty status of the military member necessitates such action.



Any other activity arising out of a covered military service member’s call or service to active duty.
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NOTICE PROVISIONS


Notice by Employee (Standards for Employees).
 Foreseeable need for leave: employee must give 30 days’ notice to the employer; if
30 days not possible, then as soon as practical.
 Unforeseeable need for leave: employee must notify the employer as soon as
practical.
 Employee does not need to mention FMLA; he/she need only state a qualifying
reason for leave.
 Notice to a supervisor is sufficient to establish that the employee notified the
employer.
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NOTICE BY EMPLOYER


Requirements for Notice to Employee
 Posting.
 Handbook/written policies.
 Notice to specific employee requesting leave.



Timing of Written Notice by Employer
 Written notice must be given within five days of having sufficient information to
make the determination; if leave has begun, mail to the address of record.
 The DOL also requires employers to inform intermittent employees every 30 days
that their leave is designated and protected under FMLA and to advise employees as
to the amount of FMLA taken during the preceding 30-day period.
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PAID/UNPAID LEAVE – SUBSTITUTION OF LEAVES


FMLA provides for either 12 or 26 weeks of unpaid leave depending upon the
reason for the leave; however, pursuant to employer’s policy, leave may be
paid, unpaid or combination of both. However:
 Employees must be made aware of policy prior to implementation.
 In certain FMLA qualifying situations, spouses working for the same employer may
only be entitled to a combined total of 12 weeks of leave rather than 12 weeks each
for birth, adoption or to care for a parent with a serious health condition.



Employers may require that employees substitute accrued but unused
vacation, personal, family, or sick leave for unpaid FMLA leave.
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MEDICAL CERTIFICATION/FITNESS
FOR DUTY CERTIFICATION


Initial Certification.
 Employer is entitled to certification of initial need for leave.

 Employee must return certification to employer within 15 days after receiving
request from employer.
 DOL “Certification of Health Care Provider Form” available; employer can use own
form but cannot request more information than is on DOL form. DOL also has forms
available for download and use relating to the military leave provisions as well.
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MEDICAL CERTIFICATION/FITNESS
FOR DUTY CERTIFICATION


Employer’s Ability to Question Certification.
 If an employee submits a completed certification, employer may only ask for
clarification.
 If certification is incomplete, an employer must inform the employee and give
employee opportunity to provide missing information.
 Employers are permitted to directly contact an employee’s medical provider in
order to obtain clarification or authentication of FMLA documentation. However,
when doing so, the employer must comply with HIPAA’s privacy rules.
 Employer may not ask for subsequent medical certification no more than every 30
days unless there is a change in condition.
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FAILURE OF EMPLOYEES TO PROVIDE
TIMELY MEDICAL CERTIFICATION


Foreseeable leave: leave may be denied until certification received.



Unforeseeable leave: if employee fails to provide certification in timely manner
after leave commences, continuation of leave may be denied.



Certification never submitted: time off receives no FMLA benefits or
protections.
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RETURN TO WORK/FITNESS
FOR DUTY CERTIFICATION


Prior to an employee’s return to work, an employer may require a fitness for
duty certification.
 Only applies to employees who take leave due to their own serious health condition.
 Employee must be notified of obligation to provide fitness for duty certification.
 Purpose of certification is to show employee can perform the essential functions of
his or her position.
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DISHONESTY AND ABUSE OF FMLA
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IF YOU HAVE ANY
QUESTIONS, PLEASE ASK!
THANK YOU!
Marc A. Fishel
Fishel Hass Kim Albrecht LLP
400 S. Fifth Street, Suite 200
Columbus, Ohio 43215
www.fishelhass.com
Presentation\ALL PowerPoints ONLY\FMLA & ADA\2014 FMLA

14

