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Two Flavors of Sunshine

*Meetings

Records



Why this material Is important . . .




Media Audit

Shaky access to records: Government, police and school offices across Ohio were asked for
public records in late April. Results statewide were mixed, with school offices most often denying

access to the records.
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* Results from 20 communities in Cuyahoga, Geauga, Lake, Lorain, Medina, Portage and Summit counties.

THE PFLAIN DEALER




How open was each county?

The results below are based on visits to the county seat. In Cuyahoga County, for example, records were requested
at public offices in Cleveland.

Key to colors |:| Information |:| Infermation was provided, |:| Infermation |:| Mot available
on the maps was provided but with conditions, such as wWas not
requiring a form to be filled out. provided.

he requested records
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of the county commissioners.
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How open was each county?

The results below are based on visits to the county seat. In Cuyahoga County, for example, records were requested
at public offices in Clevaland.

Key to colors |:| Information |:| Information was provided, |:| Information |:| Mot available
on the maps was provided but with conditions, such as was not
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of the county commissionars.
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Records often denied

In late April, journalists across the state
went to the county seat in all of Ohio’s 8

hall, police department and the school board. For Cuyahoga Coun

public offices in Cleveland. The journalists, who did not identify themselves unless asked, requested six
records in each community. State law says public records should be made available “promptly.” But many
of the puh et s, but only after
complyving with a requirement, such as filling out a form. State law does not mandate such requirements.
Here is a county-by-county look at how the record requests were handled.
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Who complied

How Columbus-area counties
reacted when asked to provide
their chemical-response and
preparedness plan:

| Provided the document
' | Withheld some data

Refused, then later
provided K In full
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Regular Meeting:

Special Meeting:

Emergency Meeting:

Notice Requirements

Rule for determining time
and place

24 hour notice including
time, place, purpose

Immediate notice including
time, place, purpose



What Is a "Meeting?”
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1. Prearranged gathering
2. Majority of members of public body

3. To discuss public business, not
“Information gathering”

4. Does emall count?
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Proper Procedure for . ¥
Executive Session @

1. Motion (state
purpose)

2. Second
3. Roll Call Vote



3. Conference with agency’s attorney
to discuss pending/imminent court
action.

4. Preparing for, conducting, or
reviewing negotiations with public
employees.



5. Matters to be kept confidential by
federal/state law.

6. Security arrangements and
emergency response protocols.

7. County hospital trade secrets.




Liabilities for Violations

1. Injunction

2. Fines

3. Attorney’s Fees
4. Invalidate Action

5. Remove Members



Open Meetings Law. W

T : ISaac wiles

Agenaas

Journals and Minutes

imitations on
Citizen Participation




How Detailed
Must Meeting
Minutes Be?

Full and accurate

Minutes must state sufficient facts and
information to permit the public to understand
and appreciate the rationale behind the public
body’s decision.



Open Meetings Law

Best advice ever

-Use your staff



Where did

public records law
come from
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Public Records Law Training
for Public Officials & Employees

e All elected officials or their designees must
attend state-approved training.

required for each
term of office.

Training must provide
guidance in developing and
updating offices’ policies.

P



Responsibilities
For All Public Offices

Every public body MUST adopt a public records policy.

Must prepare and display (in the main office and all branch offices) a
poster that describes the policy.

May establish minimum period for response of up to 8 hours.
May not restrict the number of requests per person nor per day.
Must be included in any employee handbooks.

A model policy will be available from the state.




The 2 Basic Responsibilities
Of A Public Office

=" Provide prompt inspection of public records;

«~ Upon reguest, provide copies within a
reasonable period of time and can recover
cost




A "Public Record”
IS held by a public office and.

Stored on a fixed medium (tape,
video, film, photos, etc);

Created, received or sent
under the jurisdiction of a
public office; and

Documents what the office |
does. ———_



A note....

The home addresses, cell
numbers, and personal email
addresses of government
employees do NOT document
the activities, processes,
decisions, or functions of a
public office.
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Dearest Wife-

On Saturday night, how about you
get out that “Catwoman” costume
you wore last Halloween and we
can buy some of that two dollar
wine we love so much and then
after that we can both jump in the
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Ohio Court of Claims




Statutory Damages

$100 for each business day
(up to $1,000)

» Clock starts running /b\/ o5
the day the requester SN .
flles a mandamus action. o

 Avallable It written

request was submitted by hand
delivery or certified mail.
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What about redaction?

* |f redaction isn’'t obvious, then the
requester must be informed of redaction.

 Aredaction is a denial of a
request to Inspect or copy
the redacted information
except If federal or
state law authorizes
the redaction.




Can someone request
a copy of everything?

Scenario:

Your office recelves a
request for all memos
the department has
ever created.

Must a public office comply
with the reguest?




A public office may deny a request that’s
ambiguous or overly broad BUT must first
give the requester the opportunity to
revise the request for clarity after
‘educating” the requester of how records
are kept and retrieved.




Public Information " ‘

Public Records Request |||

=



We Don’t
Have to
Create a
Record

¥
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2. Requester does not have
to reveal his or her identity




Can the
purpose of
the request

be required?
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Disclose or Not to Disclose,
That Is the Question

m If arecord is clearly
public with no applicable
exceptions, disclose
(green light).

m If a record falls squarely
In a “catch-all” exception,
withhold (red light).

m Ifa§ 149.43 exception
could be applicable, use
caution and consult your
attorney (yellow light).




Catch-All

EXxception
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any provision of Ohio or federal law W
orohibits the disclosure of a certain ISaac wiles
type of record, It may not be disclosed

under the punlic
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EXxception:
Trial Preparation Records

Scenario:

The city janitor makes a log
every Friday morning
describing the condition of the
city building. On Friday
afternoon, someone slips on
the main stairs. The city
manager asks the janitor for a
report on the stair’'s condition
because it looks as if they
might have been slippery.




A record that contains information that
was specifically compiled in
reasonable anticipation of litigation
IS a trial preparation record and need

not be disclosed under the public
records act.
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Infrastructure and
Security Records

Since 9/11, the law has
changed. “Infrastructure” and
“Security” records are
exempt from disclosure as

public records.




Infrastructure Records:

Configuration of a public office’s
critical systems such as:

v Communication and Computer
v Electrical
v Mechanical
v'Ventilation

v Water and plumbing

v Security codes



Note

‘Infrastructure record” [ ge =R
does .- mean a —a o
simple floor plan that ' ITE{ nnnnnnn
discloses only the | e Gl T
spatial relationship of a
public office or
building.
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E-mall and W

/Aairamail Maccanac ISaac wiles
/olcemall Viessages

‘ney may be public records depending on their
usizancs. Be sensitive to retentlon ISsues.




Exception: Law Enforcement

1. Pertains to a law enforcement matter:

¥ Specific suspicion of misconduct
@ |t must have been initiated upon a
suspicion that someone did something
wrong

¥ Conduct violates law

@ The law allegedly violated may be criminal,
civil, or administrative in nature

© A violation of an internal code of conduct Is not a
violation of “law” as contemplated by the public
records act

Y Agency has authority to enforce law



2. High probability of disclosing
one or more of five types of information:

» Investigatory work product;

» Uncharged suspect;

» Confidential source or witness;

» Endanger physical safety;

> Investigatory techniques or procedures



Body-worn cameras and Cruiser

Cameras have their own rules
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HOW TO LOSE IN COURT
AND IN PUBLIC OPINION

» Secret meetings

»> [hrow stuff away

» Don't provide public records

> Double delete emails

»> Policies and Training Are Key!



READY TO PARTN




SUNSHINE LAWS

AN OPEN GOVERNMENT
RESOURCE MANUAL

DAVE YOST
—

OO ATTORNEY GENERAL




The Yellow Book:
tinyurl.com/YellowBook2024




One Free Call |

oText me at 614.561.4247 or email me
at

*|’ll send you my contact info!


mailto:mlandes@isaacwiles.com
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